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Introduction

Mediation as an Alternate Dispute Redressal [“ADR”] offers an informal, simple, non-adversarial
approach to resolve predominantly civil, commercial and family disputes arising between parties. To
expand the scope and reach of this form of ADR, the Department of Legal Atfairs, Government of India,
has proposed a draft Mediation Bill, 2021 [“Draft Bill”] on 29 October 2021 to facilitate timely and
consensual resolution of disputes and serve the interest of stakeholders as an effective alternative remedy.
The Draft Bill was opened to comments from the public and subsequently introduced in Rajya Sabha on

20 December 2021 and referred to a Standing Committee thereafter.

The Draft Bill has been introduced with the primary objective to promote, encourage and facilitate
mediation, especially institutional mediation, for resolution of disputes, enforce domestic and international
mediation settlement agreements, provide for a body for the registration of mediators, to encourage

community mediation and make online mediation an acceptable and cost-effective process.

Further, to strengthen the legal framework on international dispute settlement, on 7 August 2019, India
became one of the first signatories to the United Nations Convention on Enforcement of International
Settlement Agreements resulting from Meditation [“The Singapore Convention”]. Pursuant to this, it
was considered expedient that India gives effect to the Singapore Convention by mtroducing a standalone

mediation law for the enforcement of international settlement agreements.

The Draft Bill aims to organise mediation in India and provides for the regulation of all its aspects such
as mediation agreements, the mediation process, appointment and termination of the mandate of a
mediator, the mode of conduction of a proceeding, settlement agreements executed as a consequence of
mediation and setting up of the Mediation Council of India. The Draft Bill also recognises and provides
for the enforcement of international mediation settlement agreements. The present article aims to critically
analyse two of the proposed provisions under the Draft Bill, one pertaining to the provisions for
challenging a mediated settlement agreement, and the second pertaining to the grant of interim relief under

the Draft Bill, in view of the subsisting legal regime.
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Challenging mediated settlement agreements: Reopening the saga of judicial intervention

As per the proposed Section 21 of the Draft Bill, a “mediated settlement agreement” is an agreement or
mterim agreement in writing between some or all of the parties resulting from mediation, settling some or
all of the disputes between such parties, and authenticated by the mediator. They provided that the terms
of the mediated settlement agreement may extend beyond the disputes referred to mediation. The said
provision also recognizes that a mediated settlement agreement that is void under the Indian Contract Act,
1872, shall not be deemed to be a lawful settlement agreement within the meaning of mediated settlement

agremnent.
However, as per the relevant portion of the proposed Section 29 of the Draft Bill,

(2) A mediated settlement agreement can be challenged only on all or any of the following ground

of: (i) Fraund; or (it) Corruption; or (iii) Gross inipropriety; or (i) Impersonation.

(3) An application for challenging the mediated settlement agreement may not be made after three
months bave elapsed from the date on which the party making that application bas received the
copy of mediated settlement agreement wnder section 21(3) of this Act. Provided that if the Counrt
is satisfred that the applicant was prevented by sufficient cause from mafking the application within
the said period of three months it may entertain the application within a further period of thirty

days, but not thereafter.

What the proposed Section 29 of the Draft Bill essentially does is (a) restrict the grounds on which the
mediated settlement agreement can be challenged; and (b) set a imitation period of one hundred and
twenty (120) days withm which the agreement may be vitiated for fraud, corruption, impropriety or
impersonation. This raises questions about the legality of these provisions in the backdrop of the Indian

Contract Act, 1872 [“Contract Act”] and the Limitation Act 1963 [“Limitation Act™].

As per Section 19 of the Contract Act, when consent to an agreement is caused by coercion, fraud or
misrepresentation, the agreement is a contract voidable at the option of the party whose consent was so
caused, unless the concerned party had the means of discovering the truth with ordinary diligence, whereas
the Draft Bill provides that the mediated settlement agreement can be challenged on/y on n cases of fraud,
corruption, gross improptiety; or impersonation, thereby changing and possibly limiting the scope of the
challenge. This prima facie would conflict with the provisions of the Contract Act pertaining to voidable
contracts, specifically in the context of proposed Section 21 of the Draft Bill, which recognises and imports

the concept of void contracts from the Indian Contract Act.

In addition to limiting the scope of the challenge, the proposed Section 21 also reduces the time limit

within which an agreement can be challenged as being mduced by fraud. As per Article 59 of the Limutation

i



Act, the limitation period for cancellation or setting aside of an mstrument or decree or for the rescission
of a contract is three years, from the date when the facts entitling the plaintiff to have the instrument or
decree cancelled or set aside or the contract being rescinded, first become known to such plaintiff. The
Draft Bill not only reduces this imitation period to three months, extendable by thirty days but also alters
the point in time from which such period is to be calculated. As per the Draft Bill, an application for
challenging the mediated settlement agreement may not be made after three months have elapsed from
the date on which the party making that application bas received the copy of mediated settlement agreement. Contrary to
this, the Hon’ble Delhi High Court in the case of .4wita Rani Mangla v Bhagwat Dayal and Others', while
determining the limitation period for cancellation of a document vitiated by fraud, placed reliance on the
decisions of the Hon’ble Supreme Court in Prem Singh and Others v. Birbal and Others' and Mohd. Nooru! Hoda
v Bibi Raifunnisa and Others’, to teiterate that the starting point of limitation for cancellation of voidable
documents is from the date of knowledge of alleged fraud of the Plaintiff, who is seeking the cancellation
of the documents. This is contrary to the law sought to be laid down by the Draft Bill Interestingly, the
imposition of such limitations/ restrictions is not recommended under the UNCITRAL Model Law on
International Commercial Mediation and International Settlement Agreements Resulting from Mediation,

2018.
Interim measures: Mediation mirroring litigation

Another relevant and possibly contentious set of provisions of the Draft Bill are the proposed Sections 6
and 8, as set out below. In addition to creating practical difficulties for the parties concerned, these

provisions may render certain other provisions of law relatively redundant:

6. (1) Subject to other provisions of this Ad, irvespective of the existence of any mediation agreement
or orbenwise, any party before filing any suit or proceeding in any Court or Tribunal shall take

steps to settle the disputes by pre litigation mediation in accordance with the provisions of this Act,

8. (1) If exceptional circumstances exist, a party may, before the commencement of or during the
continnation of mediation proceedings under this Part, file an application before a Comrt or

Tribunal of competent jurisdiction for seeking urgent inferim measures.

(2) The Court or Tribunal shall after granting or rejecting nrgent interim relief, as the case may

be, refer the parties to nndertake mediation to resolve the dispute, if deemed appropriate

! Anita Rani Mangla ». Bhagnat Dayal and Ors 2018 SCC OnlLine Del 11868
2 Prems Singh and Others v. Birbal and Ors (2006) 5 SCC 353
3 Mebd. Noorul Hoda v. Bibi Raifunnisa and Ors (1996) 7 SCC 767
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The scope of operation of the aforesaid provisions of the Draft Bill operates in the same vicinity as the
Commercial Courts Act 2015 (Commercial Courts Act) and specifically, Section 12A thereof, which
mandates that a suit, which does not contemplate any urgent interim relief, shall not be instituted unless
the plaintiff exhausts the remedy of pre-institution mediation. It is pertinent to keep in mind that the
applicability of Section 12-A is restricted to commercial disputes, set out in Section 2(1)(c) of the
Commercial Courts Act. On the other hand, the Draft Bill mandates any party, before filing any swut or
proceeding in any Court or Tubunal, to take steps to settle the disputes by pre litigation mediation.
However, the same 1s subject to the proposed Section 7 read with Schedule II of the Draft Bill, which sets

out subject matters of disputes in respect of whom mediation is not to be conducted.

Further, Section 12A of the Commercial Courts Act does away with mandatory pre-institution mediation
in the event uigent interim relief is sought by the plaintiff. The Draft Bill does not provide any such
exception/ leeway to the aggrieved party. Therefore, it leaves the plaintiff at the mercy of an uncooperative
defendant, even in cases of urgent interim relief. In response to this, it may be argued that the proposed
Section 8 provides that in case of exceptional circumstances, a party may file an application before a court
or tribunal of competent jurisdiction for seeking urgent interim measures, before the commencement of
or during the continuation of mediation proceedings. However, this provision 1s premised on a utopian
assumption that the party against whom interim relief has been obtained or a party that has already
obtained interim relief will bona fide participate in the mediation proceedings subsequently. Taking this one
step further, the Draft Bill also fails to consider the likely eventuality in which, after having obtained
interim relief, the mediation fails, but the plaintiff takes no further legal action. Therefore, not only does
the Draft Bill in its current form completely override Section 12A of the Commercial Courts Act, but it
also does not account for several practical and likely scenarios that may defeat the purpose of the proposed

laxv,
Conclusion

In the unlikely event that the Draft Bill is passed in its current form, the aforesaid provisions are likely to
create uncertanty and lead to legal anomalies. Having said this, the need for a law to regulate and organise
mediation in India cannot be denied in addition to India’s international law obligations under the Singapore
Convention. In fact, just before India signing the Smgapore Convention, the Hon’ble Supreme Court
speaking through the Bench of Dr Justice AK Sikri and Justice SA Nazeer asked the Government to
consider the feasibility of enacting the Indian Mediation Act to take care of various aspects of mediation
m general * It is also incontrovertible that there is a need to have a comprehensive law that both recognizes

and governs pre-litigation mediation in India to make it an effective means of resolution of disputes and

4 MR Krishua Murthi v. New India Assurance Co Lid 2019 SCC OnLine SC 315,
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to help raise it to the pedestal which 1s at par with other forms of ADR, given its efficiency and cost

effectiveness.

The judiciary has been unwavering n its suppott for ADR and as eatly as in 2005, the Hon’ble Supreme
Court in the landmark case of Salew Advocate Bar Association v. Union of India’ took a strong pro-mediation
stance by framing of model rules and establishment of court annexed mediation centres thereby brmging
mediation into a formal framework for the first time. The COVID-19 pandemic magnified the impact of
delay on account of lack of access to courts and justice with disputes awaiting to even enter the system
like never before. The situation compelled the bar and the bench to adopt and adapt technology as a means
to deliver inclusive justice and resort to extreme measures for the first time in the history of the judiciary,
for instance, — virtual hearings, e-filings, exemption from affumation of affidavits, etc. a reality. These
experiences made us realise the importance of ADR mechanisms like never before and to think and look
beyond the traditional ecosystem of courts and tribunals and explore the possibility of bringing modes like

— mediation into mainstream dispute resolution.

Therefore, the introduction of the Draft Bill is a positive step in this direction to expand the scope and
reach of ADR, specifically in light of India’s policy goals to enhance ease of doing business in the country
and become a preferred destination for foreign investment and collaboration. However, taking cue from
our arbitration experience, it is important that the Indian Legislature aims at addressing the teething issues
generally associated with any nascent legislation to avoid creating legal anomalies resulting in liigation
mstead of rendering mediation as an effective mode of dispute resolution and as a substitute for traditional

cowt system.

3 Salem Advecate Bar Association v. Union of India (2003) 6 SCC 344
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Introduction

It is not uncommon for the parties to dispute the validity of an arbitration agreement; they often try to
avoid arbitral proceedings by putting a question on the validity of the arbitration agreement. The court in
such a situation faces the dilemma of invalidating the arbitration agreement or compelling the parties to
go ahead with the arbitration. That is when the doctrine of Blue-Pencil comes into play. The Doctrine of
Blue-Pencil 1s relatively a new advance m the field of contract law. It 1s a judicial tool used to nullify the
offending part of an agreement without tampering with the valid part of it. It is based on the principle of
Doctrine of Severability. This doctrine was evolred in the case of A#twood v. Lawont,” wherein the contract
had a negative covenant that restricted the defendant to engage in a similar business; the court found the
clause to be wider than necessary to protect the interest of the petitioner. Consequently, the court applied
the doctrine of severability to strike off the offending portion of the clause while saving the rest of it.
Black's Law Dictionary defines blue pencil as a “iudicial standard for deciding whetber to invalidate the whole contract

or only the offending words.”

Originally the doctrine was evolved in the context of restrictive trade clauses,” but its application has been
extended to all forms of contract,’ including arbitration agreements.* The courts usually sever the invalid
part of an agreement if it does not permeate the entire arbitration agreement. The true test of determining
the extent of severability of any agreement would be to see if the parties would have entered the same
agreement without the severed clause.” It is also not necessary to have a severance clause for severing an

illegal portion of an agreement.ﬁ

The reason behind the wide acceptability of this doctrine lies in the pro-arbitration approach of the judicial
mstitutions. Recent judicial trends show that courts are heading towards minimal interference in the
arbitral procedure. Indian courts have also avoided going into technicalities while interpreting an

arbitration clause; more importance is given to the intention of the parties and other related circumstances

! Attwood v. Lamont [1920] 2 KB 146.

2 Mallan v. May [1843] 11 Meeson and Welsby 653.

3 Babasabeb Rabimsabeb v. Rajaran Ragbunath Alpe AIR 1931 Bom 264.

* Ranibilas Mabte v. Babw Durga Bijai Prasad Singh ATR 1965 Patna 239.

5 Beltran v. AuPair Care, Inc. [2018] 907 F.3d 1240, 1263 (10th Cir. 2018).
5 Shipman Agency, Inc. v. The Blage Inc. [2018] 5.D. Tex. 315 F.Supp.3d 967.
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while referring the parties to the arbitration. In 1ua International Limited v. Continental Resonrces (US.A)
Limited,” the Supreme Court of India observed, ‘“No party can be allowed to take advantage of inartistic drafting of
arbitration clause in any agreement as long as clear intention of parties to go for arbitration in case of any future disputes is
evident from the agreement and material on record including swrronnding circumstances.” The apex court in Enercon
(India) Ltd. v. Enercon GMBH,® observed that “It is a n ell-recognised principle of arbitration jurisprudence in almost
all the jurisdictions, especially those following the UNCITRAL Model Law, that the courts play a supportive role in
encorraging the arbitration fo proceed rather than letting it come to a grinding balt. Another equally important principle

recognised i almost all jurisdictions is the least intervention by the courts.”

Applicability of Blue-Pencil Doctrine to Arbitration Agreements in India

“When faced with a seemingly unworkable arbitration danse, it wonld be the duty of the conrt fo make the same

workable within the permissible limits of the law, without stretching it beyond the boundaries of recognition.’®

The severability of the arbitration agreement is relatively a new development in India. Initially, the courts
did put too much emphasis on the wording of an arbitration clause, but gradually the courts have gravitated
towards giving primacy to the mtention of the parties over minor technicalities which renders a part of the

clause void.

The issue of severability of an invalid portion of arbitration agreement came up for the first time in the
case of Union Construction Co. (P) Ltd. v. Chief Engineer, Eastern Command,”® wherein the arbitration agreement
provided that the decision of the arbitrator shall be binding and conclusive and not amenable to any
challenge, the petitioner contended that such clause is void and the parties cannot be referred to the
arbitration. The court rejected the contention of the petitioner and severed the offending portion of the

agreement that restricted appeal against the award.

In Shin Satellite Public Co. Ltd. v. Jain Studios,” the Supreme Court of India, while dealing with an application
under Section 11(6), has applied the blue pencil test to invalidate an offending part of an arbitration
agreement. In that case, the arbitration agreement provided that no appeal shall lie against the award, and
parties have waived off their right of appeal or objection. The court invalidated the offending portion,
which precluded the parties from taking recourse against the award without invalidating the rest of the

clause; it referred the parties to arbitration as provided under the clause.

7 Visa International Ld. v. Continental Resources (US.A) Lid. [2009] 2 SCC 55.

8 Enercon (India) Ltd. v. Enercon Gmebb [2014] 5 SCC 1.

¥ Ewercon (India) Ltd. v. Enercon Gmbb [2014] 5 SCC 1.

0 Union Construction Company Private Limited v. Chief Engineer; Eastern Command, Lucknow and Anorher ATR 1960 All 72,
W Shin Satellite Public Co. Ltd. v Jain Studios Ltd [2006] 2 SCC 628.
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In T alne Advisory Services v. ZTE Corporation,” an invalid or seemingly unworkable arbitration agreement
which provided that any dispute would be submitted to SIAC and the arbitrator(s) shall be appointed
under the rules of ICC. SIAC declined to hold arbitral proceedings for the reason that ICC rules do not
apply to SIAC arbitrations. Similarly, ICC also communicated that only the ICC court would have the
jurisdiction if ICC rules were to apply. The arbitration happened according to the ICC rules, and the ICC
court provided institutional administrative assistance. The award holder objected to the enforcement in
terms of Section 48(1)(d). The court rejected the objection and held that the pait of the arbitration
agreement which provided the dispute to be submitted to SIAC could be severed by running a Blue-Pencil

across it to give meaning to the intention of the parties to refer their dispute to arbitration. 3

The Delhi High Court applied the blue pencil rule to an arbitration agreement which provided that the
decision of the Decision Review Board would be final and conclusive on both parties. The court found such
a clause to be violative of Section 28 of The Indian Contract Act, 1872 and severed the legal part from the

offending portion of it."

In T7inod Kumar v. Sunil Kumar,” the petitioner contended that since the arbitration agreement left a blank
on the name of the arbitrator, the same is void for uncertainty. The court rejected the contention of the
petitioner to hold that an arbitration agreement does not become void even if the parties do not agree on
the name of the arbitrator; moreover, such an error can always be corrected by the court by applying the

doctrine of Blue-Pencil.

In Rapti Contractors v. Reliance Energy Ltd,'® the respondent challenged the validity of the arbitration
agreement, which provided that the arbitral proceedings shall be governed by the Arbitration Act &
Conciliation Act, 1940 [“1940 Act”]; however, by that time, the Arbitration & Conciliation Act, 1996
[1996 Act”] had already come into force. The respondent contended that the arbitral agreement has
become void and there 1s no valid agreement therefore, the parties cannot be referred to the arbitration.
The court held that an incorrect reference to the 1940 Act would not render the entire agreement void,

and the courts shall apply the blue pencil doctrine to severe the valid portion of the agreement."’

A part of an arbitration agreement that excluded the applicability of the 1996 Act is illegal and can be
severed from the rest of the valid portion by applying the rule of blue pencil.'® The division bench of the

Delhi High Court had set aside a judgment of the single bench, which had dismissed the execution petition

12 1 alue Advisory Services v. ZTE Corparation [2017] SCC OnLine Del 8933.

B _Ankur Narang v. State [2019] SCC OnLine Del 8933.

¥ Karam Chand Thapar v. Tebri Hydrs Corporation India L#d. [2012] SCC OnLine Del 5705.
15 Surendra Singh Baba (Dr.) v. State of U.P. [2003] SCC OnLine All 919.

6 Gurcharan Singh Sabney & Ors. v. Harpreet Singh Chhabra @ Anr [2009] Arb LR 2 (Del).
17 Pursbottam v. Anif [2018] 8 SCC 95.

18 Hyderabad Precision Mfp. Pot. Ltd. v. Government of India [2013] SCC OnLine AP 528.



filed by the award holder on the ground that parties by an agreement had excluded the applicability of the
1996 Act. The court applied the blue pencil rule and severed the illegal element of the arbitration
agreement; it also opined that parties cannot exclude the mandate of parlamentary legislation by an
agreement.'” An illegal part of an arbitration agreement that stipulates that the Director of the Respondent
Company would act as the sole arbitrator can be severed by the court while exercising its power under
Section 11(6) and appoint an independent arbitrator.”” An arbitrator can also run the blue pencil across

any offending portion of the agreement.”

In Afcons Infrastructure Limited v. Rail 17ikas Nigam Limited, the arbitration agreement contemplated that
the retired emplovees of the respondent were to act as the arbitrators. The court found such a clause to
be ultra vires of Section 12(5), therefore, severed with the aid of the blue pencil rule and referred the

parties to arbitration after appointing a neutral arbitrator.

International Perspective

International courts have taken a more liberal approach while interpreting an arbitration agreement; courts
have generally referred the parties to arbitration by strking off the illegal or void part of the agreement

and retaining the rest of the agreement.

The Supreme Court of the United States, in Rent-A-Ctr, W, Inc. v. Jackson, has observed that “the mvalidity
of one provision within an arbitration agreement does not necessarily invalidate its other provisions ... [There is no] magic

bond between arbitration provisions that prevents them from being severed from each other."”

An arbitration that required both the parties to bear the cost of arbitration, attorney’s fee, and the cost of
administration of arbitration regardless of the outcome of the result of arbitration was found to be violative
of the rights of the parties™ and therefore, the court severed the attorney’s fee and cost part from the
arbitration ag;reerneut.35 An arbitration agreement that precluded a party from enforcing their statutory

right was held to be illegal and severable from the rest of the arbitration agreement.z'i

In Galahvay Cook Allan v. Ewan Robert Can”” the arbitration agreement provided that the arbitral award
could be challenged both on the questions of law and facts; on the other hand, the arbitration act only

postulated appeal only on a question of law. The New Zealand Court of Appeal severed the part of the

¥ Ircon International Ltd. v. National Building Construction Corpn. Ltd. [2008] 155 DLT 226 (DB).
20 Karishma MEP Services Pot. Lid. v. KSG Milestones Construetion Ltd. [2015] 7 Mad LJ 15.

2! Forbes Gokak Ltd. v. Central Warehonsing Corporation [2010] SCC OnLine Del 369.

2 _Afrons Infrastructure Ltd, v. Rail 17kas Niganr Limsited [2017] SCC OnLine Del 8675.

2 Rent-A-Cr, W, Ine. v Jacksen [2010] 561 U.S. 63, 69 (U.S. S.Cr. 2010).

2 Martin v. TeleTech Holdings Ine. [2006] 9™ Cir. 213 F.App's 581, 583-84.

3 Spinetti v. Service Corp. Intern. [2003] 3+, Cir. 324 F.3d 212.

26 Bonded Builders Home Warranty Ass'n of Texcas v. Rockeff [2016] Tex. App. 509 5.W.3d 523, 537.
Y Gallaway Cook Allan v Carr [2013] NZCA 11 (Wellington Ct. App.).



arbitration agreement which provided appeal on a question of fact and enforced the agreement to arbitrate.
The court further held that such severance only alters an mcidental or ancillary provision of the agreement

and not the true nature of the agreement which provided for arbitration. It held as under:

“That subject matter and the parties’ primary obligations wonld remain essentially unchanged by excision of the
words “and fact”. Such a deletion alters only the extent of an ancillary right of appeal but not the nature and
character of the agreement to arbitrate. The offending words are not so interconnected with the remaining provisions

as to form an indivisible whole.”

In Gannon v. Circuit City Stores, Ine.”® the district court held an arbitration agreement that provided a limited
punitive damages clause to be unenforceable. The United States Court of Appeal overturned the decision
of the district court on the ground that the punitive damages clause is only one part of the agreement
which could be easily severed without disturbing the main intent of the parties to refer their dispute to

arbitration. It is further observed as under:

“In an evolving climate such as this, if we were to bold entire arbifration agreements unenforceable every time a
particular term is beld invalid, it wonld disconrage parties from forming contracts under the EAA and severely chill
parties from structuring their contracts in the most efficient manner for fear that minor terms eventually could be nsed
to undermine the validity of the entire contract. Such an outcome wonld represent the antithesis of the “liberal federal

policy favouring arbitration agreements.”

In Garcia v. Kasish”” the arbitration agreement limited the right of the plaintift to choose an arbitrator; the
court found such a clause in the agreement to be unconscionable. It further held that such a clause is the

result of an unequal bargaining power.

When an arbitration agreement cannot be severed?

"...the contract, shorn of the offending parts, must refain the characteristics of a valid contract, so that if severance

280

will remove the whole or main consideration given by one party the contract becomes unenforceable

An arbitration agreement would not be severable only when the entire agreement is permeated with
unconscionability or illegality,” where the illegal portion was integral to the arbitration agreement,” and
the arbitration agreement contains so many unconscionable provisions that it becomes impossible to clear

the wheat from the chaff>

B Gannon v Cirenit City Stores, Ine. [2001] 8% Cir. 262 F.3d 677, 6GB2-83.
2 Garda v. Kakish [2017) WL 2773667 (E.D. Cal.).

X Halsbury's Laws of England (4th edn.) Vol. 9 p. 297, para 430.

31 Faber v. Menard, Inc., [2004] 8% Cir. 367 F.3d 1048, 1054.

32 MacDonald v. CashCall Inc. [2018] 3= Cir. 883 F.3d 220, 232.

35 Nino v. Jewelry Excch., Ine. [2010] 609 F.3d 191, 206 (34 Cir. 2010).



The Supreme Court of India expounded that the courts should not re-write the contract in the garb of
severing the illegal portion of it, the true test of determining the validity of an arbitration clause would be

"Substantive Severability' and not Textual Severability ™

In Swubcontracting Concepts (CT), LLC v. De Melo,” the Court of Appeal at California, declined to compel the
parties to arbitration on the ground that the arbitration agreement was permeated with both procedural
and substantive unconscionability, it suffered from a multitude of illegalities; therefore, the severance was
not possible. It held that the arbitration agreement suffered from procedural unconscionability on these
grounds: (a) the petitioner was forced to sign the contract on-spot without the time to think about the
same, (b) the petitioner was not fluent in English and was not made aware of the terms of the agreement,
(c) the petitioner was not given the time to get hus contract reviewed from a legal professional and (d) the
arbitration agreement was made a pre-condition to his employment. Moreover, the clause suffered from
substantive unconscionability in the form that; (a) irrespective of the result of arbitration, the cost was to
be shared by both the parties, (b) the limitation on the right to recover the cost of attorney's fee and, (c)

the limitation on the right to recover punitive damages.

Conclusion

The Doctrine of Blue Pencil is a big push for arbitration, it fosters the pro-arbitration approach
propounded by the Model Law. It encourages the court to make work an unworkable arbitration clause
by severing the illegal part of it. The pro-arbitration approach adopted by the Indian courts gives an
mpetus to this doctrine. However, the growth of this doctrine has been very imited. Moreover, there1s a
growing need for uniform policy vis-a-vis the power of the court to modify an arbitration clause.

Therefore, a more proactive approach is to be taken by the courts.

3% Shin Satellite Public Co. Lid, v. Jain Studies [2006] 2 SCC 628.
35 Subcontracting Concepts (CT) LLC v. De Mels [2019] Cal. App. 5th 201.
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