INDIA: INVESTOR-STATE ARBITRATION
AND THE ICSID CONVENTION

Introduction

Investor-state arbitration enables foreign investors'to " —

bring claims against the host state, with respect to matters \tﬂ /
pertaining to domestic administrative law, regulatory o )

functions or contractual breaches in the form of x

investment treaty violations.[1] An investor can/avail itself .
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treaty. One such avenue is the ‘International Centre for |
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Convention entered into force on the 14th of October Gujarat National Law
1996 and has been ratified by 154 countries till date[z] and ~ University, Gandhinagar

had administered 728 cases till June 3oth 2019[3] which is a

testament to its popularity in settlement of international investment disputes. India
being one of the fastest growing economies of the world[4] or any developing
economy for that matter, has to sustain its growth by infusing foreign Capital and in
furtherance of that India has ratified 76 BIT’s till date.[;] India, however, is not a
signatory to the ICSID Convention. The claims pursued against India can therefore be
arbitrated through the ICSID additional facility rules, UNCITRAL rules or ad hoc
arbitrations.|6]

This article aims to analyse the Indian Model BIT along with the relevant ICSID
provisions to provide an insight to various advantages that India could derive by being

a signatory to the ICSID Convention.

Exhaustion of Local Remedies

Article 15.1 of the Model Bilateral Investment Treaty (BIT) provides that an investor
must pursue the dispute before the relevant domestic fora within one year from the
knowiedge of such dispute.[7] However, a notable feature is that the provision has an
explanation attached to it in two parts. The first part lays down that an investor
cannot circumvent exhaustion of local remedies merely by asserting that the claim
before an international tribunal is by a different party or that it arises out of a

different course of action.[8]
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Definition Of Investment

Article 25 of the ICSID Convention outlines the jurisdiction of the Co
does not define investment.[12] The primary reason behind doin
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Conclusion
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