INDIA: INVESTOR-STATE ARBITRATION
AND THE ICSID CONVENTION
Introduction
Investor-state arbitration enables foreign investors to
bring claims against the host state, with respect to matters
pertaining to domestic administrative law, regulatory
functions or contractual breaches in the form of
investment treaty violations.[1] An investor can avail itself
of different settlement avenues offered by the investment CHAITANYA ACHARYA
treaty. One such avenue is the ‘International Centre for
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1996 and has been ratified by 154 countries till date[2] and
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had administered 728 cases till June 30th 2019[3] which is a

testament to its popularity in settlement of international investment disputes. India
being one of the fastest growing economies of the world[4] or any developing
economy for that matter, has to sustain its growth by infusing foreign capital and in
furtherance of that India has ratified 76 BIT’s till date.[5] India, however, is not a
signatory to the ICSID Convention. The claims pursued against India can therefore be
arbitrated through the ICSID additional facility rules, UNCITRAL rules or ad hoc
arbitrations.[6]
This article aims to analyse the Indian Model BIT along with the relevant ICSID
provisions to provide an insight to various advantages that India could derive by being
a signatory to the ICSID Convention.
Exhaustion of Local Remedies
Article 15.1 of the Model Bilateral Investment Treaty (BIT) provides that an investor
must pursue the dispute before the relevant domestic fora within one year from the
knowledge of such dispute.[7] However, a notable feature is that the provision has an
explanation attached to it in two parts. The first part lays down that an investor
cannot circumvent exhaustion of local remedies merely by asserting that the claim
before an international tribunal is by a different party or that it arises out of a
different course of action.[8] The second part, however, tries to equate the balance
between the investor and the host state by stating that the locally incorporated
enterprise of the foreign investor is not required to fulfil the mandate of exhaustion of| 22

local remedies, if it can satisfy that the the domestic legal remedies are insufficient to
provide any reasonable relief.[9]
Article 26 of the ICSID Convention complements Article 15 of the Indian BIT. Article
26 in its second part clearly states that the contracting state may make exhaustion of
local remedies as a condition precedent to its consent arbitrate.[10] In view of the
simple language of the provision it is safe to assume that the contracting states have
sufficient leeway to provide a reasonable procedure for exhaustion of local remedies
and the first explanation attached to Article 15.1 is not onerous.[11]
Definition Of Investment
Article 25 of the ICSID Convention outlines the jurisdiction of the Convention but
does not define investment.[12] The primary reason behind doing was to leave the
definition of investment to the negotiation of the contracting parties.[13] In White
Industries v. Republic of India[14], India sought to use definition of investment as
enumerated in Salini v. Morocco[15] (popularly known as the Salini test). The
UNCITRAL tribunal in White Industries to India’s disadvantage simply refused to
apply the test, by stating that the Salini test was enumerated in an ICSID case, and
hence it is not applicable. A simple reading of Article 1.4 of the Model BIT is enough
to reveal that the definition of investment therein is quite similar to the Salini Test.
The definition of investment in Article 1.4 includes: (a) commitment of capital or
other resources for a certain duration (b) profit expectation and assumption of risk (c)
significance for development of the party.[16] Hence, it is quite clear that India has
used the ICSID jurisprudence in its Model BIT.
Domestic Law Compliance And Enforcement Of Arbitral Award
India had expressed a reservation (during the Convention’s drafting at the First
Session Consultative meeting in 1964) that the ICSID Convention places no onus upon
the Investor to comply with the domestic laws of the state.[17] However, it is pertinent
to note that ICSID does not provide a specific right which is adversarial to India’s
reservation, as the ICSID Convention prescribes only procedural rules and does not
prescribe any substantive requirements.[18] Thus, the contracting states are free to
impose domestic law compliance as a substantive obligation in their respective
investment agreements, and India has done the same in Article 11 of its Model BIT.[19]
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The ICSID does not offer much autonomy on part of the states for enforcement of
arbitral awards. Article 54 of the ICSID Convention creates a mandate for each
contracting state to recognize an award as if it were a final judgement of a court in
that state.[20] The ICSID Convention does not provide any mechanism for review of
its arbitral awards.[21] However, Article V(2) of New York Convention states that
enforcement of a foreign arbitral award is subject to the dispute being arbitrable
under the law of the state concerned and the state’s public policy.[22] Thus, the New
York Convention allows greater autonomy with respect to enforcement of foreign
arbitral awards. India ratified the New York Convention on July 13, 1960 with effect
from October 11, 1960 and in accordance with Article I (3) of the Convention it
declared that the New York Convention will be applied in India “to differences
arising out of legal relationships, whether contractual or not, which are considered
commercial under the law of India.”[23]
This declaration has been incorporated into domestic law as the definition of ‘foreign
award’ in Section 44 of the Arbitration and Conciliation Act, 1996.[24] The moot
question then arises is that whether investment arbitration awards are commercial
under the law of India, because neither does the Convention nor does Section 44
define the term commercial. The Calcutta High Court in Board of Trustees of the Port
of Kolkata v. Louis Dreyfus Armaturs[25] and the Delhi High Court in Union of India v.
Vodafone Group[26], were of the view that the Arbitration and Conciliation Act is
applicable to investment arbitration awards. However, the position is still unclear as
the courts did not provide any reasons for the inclusion of investment arbitration
awards under the ambit of the Arbitration and Conciliation Act.
Applicable Law Before An ICSID Tribunal
Article 23.3 of the Model BIT lays down the governing law for the interpretation of
the BIT, which is (a) the treaty itself; (b) general principles of public international law
relating to the interpretation of treaties, including presumption of consistency
between international treaties to which the parties are treaty (c) for matters relating
to domestic law, the law of the defending party.[27] India has been consistent in
maintaining its position with respect to governing law, as these provisions are
identical to the ones contained in Article 14.9 of the previous version of the model
BIT. Similarly, Article 42 of the ICSID Convention offers great party autonomy.
Article 42 lays down that the parties are free to decide applicable rules law, and thus
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the parties may decide: domestic, international, both domestic or international or
different rules of law to be applied to different parts of the dispute.[28] Further,
Article 42(1) of the ICSID Convention provides that in case of no agreement between
the parties, the tribunal shall apply law of the contracting states and rules of
International law as may be applicable.[29]
With regards to applicability of law, the ICSID Convention does not deviate much
from other arbitration rules. For instance, the UNCITRAL[30] and the ICC[31]
provide that the tribunals are allowed to apply the law designated by the parties as
applicable to the nature of the dispute and in absence of an agreement by the parties
with respect to applicable law, the tribunal shall apply the law which it deems
appropriate, considering the terms of contract and relevant trade practices.
Conclusion
The economic crisis faced by India in the 1990’s, and the implementation of
globalisation in its full to counter the same, is a testament to the importance of cross
border movement of capital. Thus, foreign-investment related disputes become
inevitable due to large amount of foreign capital inflow especially in developing
countries. In this background the ICSID has emerged as the most popular fora for
settlement of investment disputes, the importance of the same has already been
discussed in the beginning of this article. It is clear that India has taken into
consideration various definitions and concepts enumerated by the ICSID in its model
BIT, for e.g. the definition of investment. It is also clear that certain provisions of the
ICSID Convention and the model Indian BIT are already in consonance, for e.g. the
provisions regarding exhaustion of local remedies and applicability of appropriate
law. The autonomy in enforcement of investment arbitral award is the only factor
which serves as a drawback, as the ICSID Convention compromises the autonomy of
nations in this regard to a considerable extent.
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