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A B O U T

S R D C

The Student Research Development Council (‘SRDC’) was
established in 2014 as a platform for students to engage in
collaborative academic research and to foster discussion around
contemporary research questions in law and allied disciplines.
Our objective
The ADR Student Research Group, under the aegis of the Student
Research Development Council, is proud to launch its flagship
initiative, the GNLU SRDC-ADR Magazine, a publication inviting
submissions from experts, working professionals and students
interested in the field of Alternative Dispute Resolution. The aim
of the Magazine is to keep pace with the recent developments,
judicial decisions and practices being adopted in Indian and
Foreign jurisdictions. The aim is also to allow and promote a
comparative and interdisciplinary understanding of various
dynamics shaping this field of study.
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Professor (Dr.) S. Shanthakumar
Gujarat National Law University

Words from the Director
I am extremely elated to see the inaugural issue of the SRDC-ADR Magazine, a publication featuring
research ideas and arguments of working professionals, academics and students tracking the fastshifting landscape of Alternative Dispute Resolution in India published by the Student Research Group
under the auspices of the Student Research Development Council of the Gujarat National Law
University. My sincere appreciations to each member of the SRG and SRDC for coming out with such
a scholarly work on one of the most emerging areas of law.
This Magazine is a scholastic initiative to revive the skill and art of legal research, an underrated yet
crucial skill necessary for every student of law. At the core of the Magazine lies the recognition of the
importance of interdisciplinary and holistic research aimed at the varying perspectives of the law and
practice of ADR and identifying trends and conundrums. The GNLU SRDC-ADR Magazine, under the
able guidance of its faculty and benefactors, support of the administration and dedication of its
members, has undertaken progressive measures to achieve the said ideal and live up to its essential
function.
One cannot deny the importance of keeping up with recent developments being made in the field of
dispute resolution, a vibrant and multi-faceted legal endeavour, which varies in procedure and
substance across jurisdictions and cultures, diversifying with the passage of time and increasing
commercial activity. Nations around the world have acknowledged the need for specialization and
diversification of the practice of ADR in order to create a reliable and expeditious dispute resolution
mechanism in the interests of a robust economy and reliability of various industry-players. The
interplay of the tenets of law with custom, practices and technical aspects of every line of work, and
even the interplay of ADR with other branches of law led to the development of a rich jurisprudence
and new avenues for career development. The impact is such that no nation can afford a restrictive legal
and judicial framework at the cost of business and growth.
The development of a healthy ADR regime in India entails the scaling of human resources in the field
of law and justice. In this regard, the potential for development and generating a corpus of knowledge
unique to every area of practice is not only immense, but also widely unrecognized. It is with this
ambition that the Magazine aims to generate a steady stream of research publications revolving around
the global best practices, analysis of Indian law, comparative and interdisciplinary understanding of
certain key aspects of the law and most importantly, serving as an interface enabling free exchange of
ideas between professionals and students.
I appreciate the brilliant editorial team and external peer reviewers whose efforts have culminated into
the First Issue of the SRDC-ADR Magazine. I hope that the magazine achieves the intended object and
accrues the approval of its readers for its content. I also hope that the support and guidance extended
shall remain constant, pushing the Magazine to scale newer heights and grander objectives in the years
to come.
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Dr. William Nunes
Faculty Convenor, SRDC

Student Research Development Council was set up in 2014 with the
aim of establishing a vibrant academic space for students to promote
excellence in research and to make a significant contribution towards
knowledge enhancement in the area of one's interest. It offered a
plethora of fora aimed at encouraging an inquisitive spirit among the
budding law students. Thus encouraging student involvement in
scholarly activities as well as students coordinated programmes, I am
proud to say that the SRDC has taken firm roots to ensure that
GNLU is poised to make a difference in the lives of the students while
establishing a culture for discourse, at a time when discourse finds
little place in our culture today.
As part of the SRDC, since its inception, I am delighted to witness the strengthening of various
interest groups of which the ADR group is one amongst them. The launching of the ADR
Magazine is another milestone in our journey toward achieving the goals of knowledge
dissemination. The Magazine's aims at promoting wider academic discourse as well as a
comparative and interdisciplinary understanding of various facets of Alternate Dispute
Resolution, I am sure it will harness the creative energies of the academic community and
provide an intersection of challenges and opportunities for the students and the academic
community to achieve the goals of research and development.
I am very proud of ADR Student Research Group, for keeping the goals alive and for their
tireless efforts that have come to fruition in the form of this Magazine. I congratulate the
editorial board and all team members for their dedication, commitment and continuous efforts
to do better. I wish it all success and hope that this tradition that has been set will be carried
through out the academic life at GNLU.

Mr. Vyapak Desai

Partner, Nishith Desai Associates

GNLU has in a short span of time evolved as one of the most
prestigious NLU. Taking this forward, the intiative by SRDC to
publish ADR magazine is commendable. The strict scrutiny process
and peer review has ensured publishing of very high quaility magazine
covering very crucial and thought provoking articles concerning
recent legal issues in the field of Alternative Dispute Reosution
(ADR). I am sure that every student of law and legal community as a
whole shall be benefited by this initiative. I wish the very best to the
team at SDRC.
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NOTE FROM THE EDITORS
In the 21st Century, the demand for alternative modes of dispute resolution is
unparalleled. The Court system in India and abroad is overworked, time-consuming, and
expensive. As a result, a arge number of litigants are turning towards Alternative Dispute
Resolution. The area, speciallywith regards to arbitration is highly dynamic. In the last
few months itself, we have seen changesto the concept of seat and venue in India, public
policy, and patent illegality, an automatic stay on the away- to name a few.
Academic integrity and qualitative research have always been the non-negotiable
requirementsof the GNLU Academia. As a result, we are proud to launch the GNLU SRDCADR magazine, a one of its kind to promote research, discussion, and innovative ideas for
the field of Alternate Dispute Resolution. Our aim is to promote a comparative and
interdisciplinary understanding of the Law of Alternative Dispute Resolution. At the
outset, we express our immense gratitude to the contributors for their initiative, support,
and cooperation to our Magazine. The first edition of the Magazine seeks to make the
indelible impact of its commitment towards the said cause, in serving as a medium of
communication between the readers and contributors. The research articles are wellresearched, informative, and are descriptive of the current legal framework governing the
state of affairs. Each article underwent a rigorous editing process so as to ensure that the
content is in line with the objective of GNLU SRDC-ADR Magazine. We have carefully
assembled eight writings on emerging fields of Arbitration which are both interesting
and informative.
The first edition features eight articles written on topics such as: Arbitrability of Trusts in
India, Scope of Arbitration in Intellectual Property Disputes in India, Infusion of
Technology and Cybersecurity in International Arbitration, Investor-State Arbitration
and the ICSID Convention, Mediation in the Israel-Palestine Conflict, International
Commercial Arbitration and Cross-border Insolvency, and Effect of Commencement of
Insolvency on Arbitral Proceedings.
We are also thankful to all our Advisory Board Members, Peer Reviewers, and readers,
without whom any academic literature would be unfruitful. We look forward to their
continuous support and of our current and future contributors in helping the growth of
this Magazine.
Photography by Sana Jain
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INFUSION OF TECHNOLOGY AND
CYBERSECURITY IN INTERNATIONAL
ARBITRATION
Introduction
Although Alternative Dispute Resolution (“ADR”) is
considered preferential over adversarial litigation due to its
fundamental nature of collaborative solution-finding, cost
and time effectiveness, its popularity amongst parties
increased as a dispute resolution mechanism because of its
distinct features – confidentiality and privacy. Rapid
technology strides have evolved ADR into a much more
effective, efficient, and convenient mechanism. But coupled
with this, is the increase in cybersecurity risks, rendeding
the distinct features of the mechanism questionable.

SAHAJA BURDE
The Author is a third
year student pursuing
BA. LL.B (Hons.) at ILS
Law College, Pune

The practical application of Information Technology ("IT") in International
Arbitration ranges from electronic communications, storage of information in fixed
or portable storage media to hearing room technologies.[1] The information involved
in international arbitrations is highly vulnerable considering that the parties are often
multi-national companies or non-governmental organizations. Such parties are already
potential targets for cybersecurity attacks. In the event of parties being governments
or public entities, the publicity of such cases is high, putting the information shared at
an increased risk.[2] This article aims to analyze the cybersecurity risk involved in
international arbitrations and the institutional responses to the same.
Cybersecurity Risk Quotient
There exist two main factors for the increase in cyber threats. The first is, the gradual
increase in the digitalization of arbitral practice. While legal practitioners worked
even before technological strides, hacking grew with the onset of digitalization.
Lawyers and arbitrators worked with papers and voluminous documentation before
the infusion of technology. Hence, adapting to the change is a gradual process for
them, which is not the case for hackers and data thieves.
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Secondly, there exists no express prohibition with regard to the acceptance of
illegally obtained information as evidence in arbitration proceedings.[3] In an
arbitration, the admissibility of evidence is at the discretion of the arbitral tribunal
and the ‘IBA Rules on the Taking of Evidence in International Arbitration’ (“IBA
Rules”) is widely accepted while considering the same.[4]
Article 9 of the IBA Rules provides for exclusion of evidence on the ground of
‘failure of party to conduct itself in good faith in the taking of evidence’,[5] thereby
excluding information obtained illegally by parties directly from the domain of
admissible evidence. But the admissibility of illegally obtained information by a third
party to the arbitration still remains a grey area. After the case of WikiLeaks,[6]
multiple incidences of parties using leaked information as evidence were recorded. In
Conoco Phillips v. Venezuela,[7] the Respondent approached the tribunal seeking a
reconsideration of the tribunal’s decision on the grounds of new evidence. The
evidence mentioned were communications between concerned diplomats which was
obtained via WikiLeaks. The tribunal set aside the respondent’s plea on the ground
that it had no power to reconsider its decision but did not address the question on
the admissibility of the evidence. However, the dissenting opinion relied on the new
information implying the acceptance of such hacked information as evidence.
Subsequently, in Caratube v. Kazakhstan,[8] the question of admissibility was
addressed. The tribunal accepted the evidence obtained via WikiLeaks and iterated
that any information available in the public domain would be accepted as evidence.
Considering the above, a party in an arbitration proceeding may obtain information
by illegal means and ask any third party to publish it, making it available to the
public and hence, qualifying it as evidence.[9]
An additional factor to the rise in cyber threats is the differing levels of cybersecurity
mechanisms in an arbitration. Each participant in an arbitration - law firms, solo
practitioners, parties to the case, and arbitrators, would respond to the posing cyber
threat in varying degrees. While law firms might have a well-devised cybersecurity
system, it may be challenging for solo practitioners and parties to cope with the
threat.[10] It, thus, becomes a shared responsibility and an error by which one can
cause irrevocable damage to all.
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Towards Mitigation of Risk– Institutional Responses
In July 2015, on the third day of hearing of a maritime border dispute between China
and the Philippines in the Permanent Court of Arbitration (“PCA”), Hague, the
Court’s website was hacked, allegedly by Chinese cyber units. A malicious code was
placed on the website and the computers of every diplomat, lawyer, or any other
who visited the website were infected.[11] In the wake of such an event, cybersecurity
risk in arbitration and especially in international arbitration has seen greater
emphasis and combating responses. A malicious code was placed on the website and
the computers of every diplomat, lawyer, or any other who visited the website were
infected.[11] In the wake of such an event, cybersecurity risk in arbitration and
especially in international arbitration has seen greater emphasis in combating
responses.
The Intenational Council for Commercial Arbitration (“ICCA”) in association with
the New York City Bar Association (“NYCBA”) and the International Institute of
Conflict Prevention & Resolution (“CPR”) launched a Working Group on
Cybersecurity in International Arbitration. The Working Group has come up with a
‘Protocol on Cybersecurity in International Arbitration (2020 Edition)’.[12] The
protocol is drafted to “provide a framework to determine reasonable information
security measures for individual arbitration. It is intended to create awareness about
information security in international arbitrations”. Although the protocol does not
impose any liability, it effectively raises awareness and is expected to evolve further
in light of changing technology, new cyber threats and regulations. Additionally,
the International Bar Association (“IBA”), recognizing the cyber threat to law firms,
has prescribed the ‘Cyber Security Guidelines (2018)’.[13] The document promotes
efficient utilization of technology and working with IT professionals. Considering
that most cyberattacks are a result of human error, the importance of educating
personnel is deeply emphasized under the broad categories of ‘organizational
processes’ and ‘staff training’. The International Chamber of Commerce (“ICC”) has
prepared the ‘ICC Cyber Security Guide’[14] for businesses. It comprises key
principles of cybersecurity, essential security actions, tips for development of
cybersecurity policies and a self-assessment questionnaire. Both these guides lay
down practical defense mechanisms that may be incorporated by firms, companies,
and enterprises to mitigate the risk of cyber breaches.
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The International Centre for Dispute Resolution (“ICDR”) has implemented ‘Secure
Case Administration’[15] with best practice policies, technologies, and procedures to
deter data thefts.
Concluding Remarks
A development in understanding the gravity of cybersecurity in international
arbitration has been notable. But the data threats are reasonably anticipated to not
just increase but become more complex and sophisticated. Arbitral institutions will be
required to revise their combat regime occasionally and accordingly. The active
participation of every member in an arbitration is necessary in addition to
institutional responses. Parties in an arbitration must be encouraged to agree on
cybersecurity protocols that establish sufficient safeguards. Arbitrators must train and
equip themselves to secure all information provided to them. Law firms must
inculcate best practices to safeguard all valuable information that they might possess.
Such action is not just essential to protect the interests of parties in an arbitration and
avoid damage or loss but also to safeguard the dispute resolution mechanism itself.
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INTERNATIONAL COMMERCIAL ARBITRATION
AND CROSS- BORDER INSOLVENCY
The Collision between International Commercial
Arbitration and Cross-Border Insolvency assumes a
major foreground in contemporary times, when the
multi-national corporations are not restricted in their
business by the national borders of the countries. As
the area expands with the progress of the economic
parameters, disputes related to Insolvency and
Corporate Restructuring tend to increase. Dispute
Redressal Mechanisms of a majority of nations appear
be different while dealing with international
GEETIKA GUPTA to
corporate matters. Amidst all this variance,
The Author is a fourth year Alternative Dispute Redressal mechanism has enjoyed
student at Rajiv Gandhi the leverage over the traditional court system due to
the common establishments, similar rules, and
National University of
procedures, etc.
Law, Punjab
Arbitration and Cross Border Insolvency, if dealt with separately, have found a
cakewalk path in their own domains but, the intersection if faced, is characterized by
unique difficulties because of the competing policy objectives and purposes of the
Insolvency and Arbitration Laws.
Arbitration Law, is based upon the contractual obligations between the parties to
the arbitral agreement and limited to all or some of the disputes arising out of the
agreement. The purpose is to execute and enforce the agreement. The arbitral
agreement specifically determines the law applicable, both substantial and
procedural, the number of the arbitrators, the place in which any dispute is to be
determined. Arbitration provides a vehicle for the resolution of all the disputes
arising out of the arbitral agreement according to the terms and conditions specified
under the agreement. The extent to which there is an agreement to arbitrate a
dispute is to be determined on construction of the contract taking account of what a
reasonable person in the position of the parties would have understood it to mean
| 14

having regard to the surrounding circumstances, purpose, and object of the
underlying transaction.[1]
Insolvency Laws, on the other hand, include the satisfaction of the creditors’ claims,
transparent and clear accounts, a coordinated distribution of assets, etc. The
fundamental purpose of insolvency laws is to maximize the value of an insolvent
debtor or for a debtor's restructuring and to provide an effective system for the
collective satisfaction of claims made against an insolvent entity.[2]
The United Nations Commission on International Trade Law (UNCITRAL)
emerged as the first body to approach the issue at hand and formulated the
unparalleled Insolvency Model Law on Cross Border Insolvency and UNCITRAL
Model Law on International Commercial Arbitration. Both the model laws have been
adopted and incorporated by the majority of the countries and aid in dealing with
the common issues emerging from the interfacing area.
The famous case of Syska v. Vivendi[3] is counted as one of the earliest cases dealt by
the European Union in these contexts. The Court was faced with the problem as to
the procedure in cases where the arbitration seat has been determined and
proceedings are pending between the parties to the arbitration agreement, and one of
the party is also undergoing insolvency proceedings in one of the member states. The
problem majorly revolves around the domain of Choice of Law. The facts of the case
should be considered in-depth to understand the dichotomy between the present
laws.
The case mentions of a company named as Elektrim SA, incorporated in Poland,
which entered into an investment agreement with the defendant companies,
incorporated in France. The mentioned investment agreement was governed by the
Polish Law. The abovementioned agreement contained an arbitration clause, which
provided for arbitration in London and LCIA rules to be applicable. The unique
attribute attached to the agreement was that, only the arbitration clause was
governed by the English Laws and the rest of the agreement was under the Polish
Laws. In August 2003, Vivendi commenced an arbitration proceeding before the
LCIA, pursuant to the arbitration clause, claiming an amount of $1.9 billion.
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In around the year 2007, the debtor company was declared insolvent by the Polish
Court and Mr. Syska was appointed as the administrator by the Warsaw Court.
There wasn’t any dispute as to the Centre of Main Interests and both the parties
agreed to the fact that Poland should be considered the COMI.
Under the Poland Insolvency Laws, once the corporate debtor is declared insolvent,
all the pending arbitration agreements are realized as void. The pending arbitration
proceedings were challenged by the administrator and were requested to be ceased.
The administrator contended, as the agreement was governed by the Polish law,
hence, the arbitration proceedings should be nullified. Vivendi on the other hand,
contended and cited Article 15 of EIR which provides that “the effects of insolvency
proceedings on a lawsuit pending... shall be governed solely by the law of the Member State in
which that lawsuit is pending.” England was the seat of arbitration and English Laws
were meant to be lex arbitri, therefore, giving the discretion to the English Courts to
stay or not to stay the arbitration proceedings.
Such a layered conflict between the Choice of Law is faced while dealing with the
matters overlapping the domain of International Commercial Arbitration and CrossBorder Insolvency. The Indian stand on the same issue is dealt with by the provision
mentioned under Section 14[4] of the Insolvency and Bankruptcy Code, 2016 where
the issue of Moratorium is dealt by the law. Section 14 clause 1 specifically mentions
about the prohibition of all types of new or pending proceedings in any court of law,
arbitrational panel, tribunal, or before any other authority. The provisions in relation
to Cross-Border Insolvency under the 2016 Code has still not been brought up in
force by the enforcement wing. The stand as of now in the Indian context remains
the same as of Polish law, resulting in abdication of the proceeding, but the law may
be altered, as the need may be, by the Judiciary or the Legislative branch.
ENDNOTES[1] Pacific Carriers Ltd. v BNP Paribas, (2004) 218 CLR 451.
[2] Samantha Jayne Lord, When Two Polar Extremes Collide: An Exploration into the Effects of Insolvency on
International Arbitration, 15 ITBLR 316, 319 (2012).
[3] Syska v. Vivendi Universal SA & Ors., (2009) EWCA Civ 677.
[4] The Insolvency and Bankruptcy Code, 2016, §14, No. 31, Acts of Parliament, 2016 (India).
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SCOPE OF ARBITRATION IN INTELLECTUAL PROPERTY
DISPUTES: THE BUDDING INDIAN REGIME
The Authors are third year students
pursuing BBA. LL.B (Hons.) at Gujarat
National Law University,
Gandhinagar.

KUNAL BHARDWAJ

SHUBHAM TIWARY

Introduction
The Arbitration and Conciliation Act, 1996 defines ‘international commercial
arbitration’ to mean and include any dispute that is commercial in nature. Though the
term ‘commercial’ is not defined in the Act, ‘commercial dispute’ is explained in the
Commercial Courts, Commercial Division and Commercial Appellate Division of the
High Court Acts, 2015. Further, on reading Section 2(1) (f) of the Arbitration Act
with Section 2(c) (xvii) of the Commercial Courts, Commercial Division and
Commercial Appellate Division of the High Court Acts, 2015, we can come to the
conclusion that disputes pertaining to Intellectual Property Rights are commercial in
nature and can be decided by an arbitral tribunal. Intellectual Property (IP) is that
limb of law which safeguards and protects the most crucial human achievements and
manifestations such as technological developments, inventions, designs, logos,
symbols, musical creations, among other artistic achievements and their subsequent
rights pertaining to copyright, patents, trademarks, know-how of their usage and
private confidential information, and related rights. Hence, Intellectual Property
Rights (IPR) forms a crucial component of such commercial transactions.
The general perception of disputes pertaining to IP being non-arbitrable is flawed as
it derogates from the very purpose and intent behind the Arbitration Act being
efficient dispute resolution. It creates an obstacle in India’s dream of becoming the
hub of Commercial Arbitration. This perception stems from the lacunae in statutory
law governing IP arbitrability as neither the Arbitration Act nor the intellectual
property framework have clarified or laid down a clear proposition as to the
arbitrability of the IP disputes.
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A dim light of guidance could however be seen in one of the objectives in National
Intellectual Property Rights Policy, 2016 stating a need to strengthen the enforcement
and adjudicatory mechanisms for combating infringement of Intellectual Property
Rights. This ambiguity is even not clarified to a great extent, by importing the
jurisprudence evolved by courts into the statutory law. A superfluous look into the
Apex Court’s decisions, projects an apparent blanket prohibition on the arbitrability
in IP disputes. However, a closer and deeper inspection of the jurisprudence furnishes
a contrasting view wherein the courts have found certain ancillary matters in relation
to IP to be rights in personam thereby making them arbitrable.
Evolving Indian Jurisprudence
The Supreme Court (hereinafter referred as “SC”) in Common Cause, A Registered
Society v. Union of India & Ors.,[1] held that a judgment dealing with infringement of a
trademark, patent, or copyright is a judgment in rem since it involves determination of
Intellectual Property rights which are rights in rem. Therefore, such issues can only be
addressed by a Civil Court and not an Arbitral Tribunal. However, in Ministry of
Sound International Ltd. v. Indus Renaissance Partners,[2] the Delhi High Court
(hereinafter referred as “HC”) held that contractual Intellectual Property disputes can
be decided by an Arbitral Tribunal unless there is a blanket prohibition on
arbitration of such disputes. In Booz Allen and Hamilton Inc. v. SBI Home Finance Ltd. &
Ors.,[3] the SC categorically held “Generally and traditionally all disputes relating to rights
in personam are considered to be amenable to arbitration; and all disputes relating to rights in
rem are required to be adjudicated by courts and public tribunals, being unsuited for private
arbitration. This is however not a rigid or inflexible rule. Disputes relating to sub-ordinate
rights in personam arising from rights in rem have always been considered to be arbitrable.”
Further, The SC in Ayyaswamy v. A.Paramasivam[4] observed that the category of
disputes relating to patents, trademarks and copyrights cannot be decided by an
arbitral tribunal. However, the Court did not comment upon the arbitrability of the
subordinate rights arising from such Intellectual Property.
The Bombay HC in Eros International Media Limited v. Telemax Links India Pvt. Ltd. and
Ors,[5] dwelled into the interpretation of Section 134 of the Trade Marks Act and
Section 62 of the Copyright Act. It was held that suits for infringement and passing
off cannot be brought before a court lower than a district court.
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However, this does not exclude the jurisdiction of an Arbitral Tribunal if the parties
have contractually agreed to settle such disputes through arbitration since such
actions are actions in personam. Moreover, this view was reiterated by the Bombay HC
in Deepak Thorat v. Vidli Restaurant Ltd.[6]
However, the same court in Intellectual Property Rights Society (IPRS) v. Entertainment
Network,[7] was of the view that if the award rendered by the arbitrator is such that it
could disentitle the copyright, then it would not be arbitrable. The Madras HC in
Lifestyle Equities CV v. Qd Seatoman Designs (P) Ltd.,[8] considered Booz Allen case and
Ayyaswamy case and had held that the disputes pertaining to IPR are arbitrable if
they pertain to the licensing or infringement of such IPR but a dispute pertaining to
challenging of the very validity of the IPR is not arbitrable and hence, in such cases,
parties cannot resort to arbitration proceedings.
Concluding Remarks
It is noteworthy that while the general rule would be in favour of contractual IP
disputes being arbitrable, there are certain IPR contractual issues which fall within
the exclusive jurisdiction of special adjudicatory bodies. For instance, the jurisdiction
to adjudicate disputes as enshrined in section 6 of the Copyright Act and those
pertaining to mandatory licenses and assignment of copyright vests with the
Copyright Board. Civil courts and arbitral tribunals cannot entertain such matters.
An analysis of the aforementioned cases brings us to the conclusion that the
jurisdiction of an Arbitral Tribunal can easily be ousted in an infringement suit by
challenging the validity of such Intellectual Property Right since the resolution of
such a question would amount to determination of a right in rem. Taking into
consideration the ratio in Sukanya Holdings case,[9] stating that it is not possible to
split a dispute and have a part of it be decided through arbitration and other parts
through Court, a wide latitude for abuse is created which defeats the entire object
behind the arbitration agreement. A similar dilemma was faced by the Government
of Hong Kong which was assuaged by bringing forth the Hong Kong (Amendment)
Ordinance, 2017. This Ordinance resulted in inculcation of Part A dwelling mainly
on ‘Arbitration Relating to Intellectual Property Rights’. Part 11 A introduced
through this ordinance gave clarity on the scope of counterclaims being permissible
in IPR arbitrations.
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Hence, further guidance by Parliament in this regard is imperative due to such scope
of abuse. In this regard, legislative amendments can provide clarity as Courts cannot
make laws but merely interpret them and the lacunae with regards to complex and
controversial matters such as scope of counterclaims challenging the validity of IP
before an Arbitral Tribunal is ever too wide.
Moreover, inspiration can also be taken from jurisdictions such as USA[10] and
Switzerland,[11] wherein patent infringement issues have also been made arbitrable
subject to registration of the award of such dispute with the Patent Registry or the
relevant authority. This safeguards the object of effective dispute resolution and
determination of rights in rem.
Taking the foreign jurisprudence as highlighted above into consideration, it is
recommended that similar legislative provision could be emulated in India by
amending the IP Laws and allowing arbitration of objections to Registration of the
respective Intellectual Property right, where the arbitrator will decide which party
has the right to get the IPR registered. Once the arbitral tribunal has made the
decision as to who has right over the IPR, the concerned registry should proceed to
decide whether such IPR should be granted or not. This preserves the confidentiality
of the proceeding as well because there is no need to publish the award. Adoption of
such system of arbitration in India would preserve confidentiality of arbitral
proceedings in contrast to the limitations of the USA system of deposition of the
award with the Patent Office in which case, the award becomes a public document.
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INDIA: INVESTOR-STATE ARBITRATION
AND THE ICSID CONVENTION
Introduction
Investor-state arbitration enables foreign investors to
bring claims against the host state, with respect to matters
pertaining to domestic administrative law, regulatory
functions or contractual breaches in the form of
investment treaty violations.[1] An investor can avail itself
of different settlement avenues offered by the investment CHAITANYA ACHARYA
treaty. One such avenue is the ‘International Centre for
The Author is a second year
Settlement of Investment Disputes’ (ICSID) ‘The ICSID
student pursuing BA. LL.B at
Convention entered into force on the 14th of October
Gujarat National Law
1996 and has been ratified by 154 countries till date[2] and
University, Gandhinagar
had administered 728 cases till June 30th 2019[3] which is a

testament to its popularity in settlement of international investment disputes. India
being one of the fastest growing economies of the world[4] or any developing
economy for that matter, has to sustain its growth by infusing foreign capital and in
furtherance of that India has ratified 76 BIT’s till date.[5] India, however, is not a
signatory to the ICSID Convention. The claims pursued against India can therefore be
arbitrated through the ICSID additional facility rules, UNCITRAL rules or ad hoc
arbitrations.[6]
This article aims to analyse the Indian Model BIT along with the relevant ICSID
provisions to provide an insight to various advantages that India could derive by being
a signatory to the ICSID Convention.
Exhaustion of Local Remedies
Article 15.1 of the Model Bilateral Investment Treaty (BIT) provides that an investor
must pursue the dispute before the relevant domestic fora within one year from the
knowledge of such dispute.[7] However, a notable feature is that the provision has an
explanation attached to it in two parts. The first part lays down that an investor
cannot circumvent exhaustion of local remedies merely by asserting that the claim
before an international tribunal is by a different party or that it arises out of a
different course of action.[8] The second part, however, tries to equate the balance
between the investor and the host state by stating that the locally incorporated
enterprise of the foreign investor is not required to fulfil the mandate of exhaustion of| 22

local remedies, if it can satisfy that the the domestic legal remedies are insufficient to
provide any reasonable relief.[9]
Article 26 of the ICSID Convention complements Article 15 of the Indian BIT. Article
26 in its second part clearly states that the contracting state may make exhaustion of
local remedies as a condition precedent to its consent arbitrate.[10] In view of the
simple language of the provision it is safe to assume that the contracting states have
sufficient leeway to provide a reasonable procedure for exhaustion of local remedies
and the first explanation attached to Article 15.1 is not onerous.[11]
Definition Of Investment
Article 25 of the ICSID Convention outlines the jurisdiction of the Convention but
does not define investment.[12] The primary reason behind doing was to leave the
definition of investment to the negotiation of the contracting parties.[13] In White
Industries v. Republic of India[14], India sought to use definition of investment as
enumerated in Salini v. Morocco[15] (popularly known as the Salini test). The
UNCITRAL tribunal in White Industries to India’s disadvantage simply refused to
apply the test, by stating that the Salini test was enumerated in an ICSID case, and
hence it is not applicable. A simple reading of Article 1.4 of the Model BIT is enough
to reveal that the definition of investment therein is quite similar to the Salini Test.
The definition of investment in Article 1.4 includes: (a) commitment of capital or
other resources for a certain duration (b) profit expectation and assumption of risk (c)
significance for development of the party.[16] Hence, it is quite clear that India has
used the ICSID jurisprudence in its Model BIT.
Domestic Law Compliance And Enforcement Of Arbitral Award
India had expressed a reservation (during the Convention’s drafting at the First
Session Consultative meeting in 1964) that the ICSID Convention places no onus upon
the Investor to comply with the domestic laws of the state.[17] However, it is pertinent
to note that ICSID does not provide a specific right which is adversarial to India’s
reservation, as the ICSID Convention prescribes only procedural rules and does not
prescribe any substantive requirements.[18] Thus, the contracting states are free to
impose domestic law compliance as a substantive obligation in their respective
investment agreements, and India has done the same in Article 11 of its Model BIT.[19]
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The ICSID does not offer much autonomy on part of the states for enforcement of
arbitral awards. Article 54 of the ICSID Convention creates a mandate for each
contracting state to recognize an award as if it were a final judgement of a court in
that state.[20] The ICSID Convention does not provide any mechanism for review of
its arbitral awards.[21] However, Article V(2) of New York Convention states that
enforcement of a foreign arbitral award is subject to the dispute being arbitrable
under the law of the state concerned and the state’s public policy.[22] Thus, the New
York Convention allows greater autonomy with respect to enforcement of foreign
arbitral awards. India ratified the New York Convention on July 13, 1960 with effect
from October 11, 1960 and in accordance with Article I (3) of the Convention it
declared that the New York Convention will be applied in India “to differences
arising out of legal relationships, whether contractual or not, which are considered
commercial under the law of India.”[23]
This declaration has been incorporated into domestic law as the definition of ‘foreign
award’ in Section 44 of the Arbitration and Conciliation Act, 1996.[24] The moot
question then arises is that whether investment arbitration awards are commercial
under the law of India, because neither does the Convention nor does Section 44
define the term commercial. The Calcutta High Court in Board of Trustees of the Port
of Kolkata v. Louis Dreyfus Armaturs[25] and the Delhi High Court in Union of India v.
Vodafone Group[26], were of the view that the Arbitration and Conciliation Act is
applicable to investment arbitration awards. However, the position is still unclear as
the courts did not provide any reasons for the inclusion of investment arbitration
awards under the ambit of the Arbitration and Conciliation Act.
Applicable Law Before An ICSID Tribunal
Article 23.3 of the Model BIT lays down the governing law for the interpretation of
the BIT, which is (a) the treaty itself; (b) general principles of public international law
relating to the interpretation of treaties, including presumption of consistency
between international treaties to which the parties are treaty (c) for matters relating
to domestic law, the law of the defending party.[27] India has been consistent in
maintaining its position with respect to governing law, as these provisions are
identical to the ones contained in Article 14.9 of the previous version of the model
BIT. Similarly, Article 42 of the ICSID Convention offers great party autonomy.
Article 42 lays down that the parties are free to decide applicable rules law, and thus
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the parties may decide: domestic, international, both domestic or international or
different rules of law to be applied to different parts of the dispute.[28] Further,
Article 42(1) of the ICSID Convention provides that in case of no agreement between
the parties, the tribunal shall apply law of the contracting states and rules of
International law as may be applicable.[29]
With regards to applicability of law, the ICSID Convention does not deviate much
from other arbitration rules. For instance, the UNCITRAL[30] and the ICC[31]
provide that the tribunals are allowed to apply the law designated by the parties as
applicable to the nature of the dispute and in absence of an agreement by the parties
with respect to applicable law, the tribunal shall apply the law which it deems
appropriate, considering the terms of contract and relevant trade practices.
Conclusion
The economic crisis faced by India in the 1990’s, and the implementation of
globalisation in its full to counter the same, is a testament to the importance of cross
border movement of capital. Thus, foreign-investment related disputes become
inevitable due to large amount of foreign capital inflow especially in developing
countries. In this background the ICSID has emerged as the most popular fora for
settlement of investment disputes, the importance of the same has already been
discussed in the beginning of this article. It is clear that India has taken into
consideration various definitions and concepts enumerated by the ICSID in its model
BIT, for e.g. the definition of investment. It is also clear that certain provisions of the
ICSID Convention and the model Indian BIT are already in consonance, for e.g. the
provisions regarding exhaustion of local remedies and applicability of appropriate
law. The autonomy in enforcement of investment arbitral award is the only factor
which serves as a drawback, as the ICSID Convention compromises the autonomy of
nations in this regard to a considerable extent.
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Jerusalem has been fought over for centuries by its inhabitants, as well as by various
invaders. It is a sacred site to Judaism, Islam and Christianity. On May 14, 2018, the
United States opened its new embassy in Jerusalem, recognising it as the capital of
Israel.[1] This has led to further stalling of the long due peace process between the two
rivals, Israel and Palestine. This article describes the conflict between the two states
and analyses the role of US as a mediator in resolving the dispute.

The conflict
The conflict dates back to the early 20th century when the Jews fled persecution in
Europe and established a homeland in what was then a Muslim majority area in the
Ottoman Empire. Arabs considered this influx of Jews as a British colonial movement
and hence, fought back.[2] In 1947, the United Nations (UN) decided to divide the
land into two separate states. Since then, both the countries have constantly been at
war. There are a plethora of narratives on either side that explains how their
sufferings have been aggravated over the years because of the other state.[3]
In order to resolve the conflict, a number of peace talks have taken place, mediated by
different states and organisations. Under the United States’ guidance, and with the
United Nations’ and the European Union’s support, the process has commissioned a
variety of mediation methods including secret peace talks, international conferences,
state building resolutions as well as UN resolutions. However, so far all five peace
agreements have failed.[4]
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The Israel-Palestine conflict centres around five major issues: the control over land and
territory, the right of Palestinians to self-determination, Israel’s illegal settlements,
Palestinian refugees, and the status of Jerusalem.[5] For any future peace treaty to be
successful, both the nations must agree on all these issues. However, there are certain
factors which are responsible for the failure of all forms of mediation previously
attempted between the two nations.
J. Michael Greig and Patrick M. Regan claim that a party in a dispute agrees to
mediation when it perceives making peace as a better option than continued violence.
Further, the party which is in a weaker position is more likely to request mediation.[6]
In the present case, it can be said that Israel has been in a superior military position as
compared to its Arab neighbourhood. Therefore, it leaves Palestine in a weaker
position. Moreover, Greig and Regan state that when the probability of mediation is
more in the times of high conflict costs, it is rarely initiated by the disputants. Instead,
it is started by a third party,[7] which in this case is the United States. In other words,
the present tension between Israel and Palestine cost both the nations heavily.
However, even in this situation the two parties are unlikely to pursue mediation and a
third party would initiate it because of its vested interests.
A cost-benefit approach of US towards Mediation
The Rational Choice Theory when applied in mediation would explain that a
mediator’s decision to enter a conflict management process is based on a calculated
cost-benefit analysis. If the expected costs of undertaking the mediation exceed the
expected gains, the potential mediator would choose not to intervene.[8] These costs
can be anything, such as money or goodwill. The US has a good relationship with Israel.
It has been the largest recipient of US foreign assistance since World War II, which
amounts to $142.3 billion.[9] However, the US has been supporting Israel not out of any
moral concern but due to the fact that Israel has advanced its interests in the Middle
East and beyond. Moreover, Israel has successfully prevented radical nationalist
movement in Jordan and Lebanon. It has allowed the US to gain information from its
intelligence service about military actions taking place in the Middle East. Most
importantly, it has been helping the US in keeping a check on Iran and its military
operations.[10] Therefore, the given facts suggest that the expected gains for the US are
more than the expected costs and accordingly its approach is biased in favour of Israel.
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Another factor encouraging a US intervention is ‘the promise of diplomacy’ wherein
parties perceive diplomacy as a potential solution in previously successful or failed
mediations. Beardsley has connected this factor to the presence of ‘audience costs’.
Audience cost in international relations theory refers to the penalty a leader incurs
from her/his constituency if they escalate a foreign policy crisis and are seen as backing
down. This is to say that concessions may be costly for the leaders to make if their
constituencies consider the rival party a bitter enemy.[11] Similarly, with regard to
audience cost in the third-party state, politicians would be biased towards a particular
party if the popular notion of their constituencies is against another party.
Accordingly, Presidents of the US have adopted the approach of engaging in
international mediation when they are in need of more domestic support, otherwise
they would have to pay domestic costs in terms of losing elections for foreign policy
failure.[12]
It is perhaps for the aforementioned reasons that President Donald Trump has been
adamant on shifting the embassy and recognizing Jerusalem as the Israeli capital, i.e. in
order to maintain his reputation with his constituents and staunch supporters of Israel.
This approach, therefore, is essentially based on the idea of appraising the people of the
US and to secure votes.
The past history of the states distorts all attempts of Mediation
Beyond the parties’ and mediator’s interest, positions, and needs, lies the broader
narrative that frames their thoughts and aims. The way the past is interpreted,
misinterpreted and manipulated has shaped the international negotiations for peace in
such a manner that it has created difficulties for mediators to come to an amicable
solution and they have failed to overcome the established impasses.[13]
There is no particular answer that explains the issue of refugees and the violence caused
in 1948. For Palestine, it has been the seizure of their historic land and the failure of
Israel to acknowledge its responsibility for the same. On the other hand, for Israel, it is
the fear of having an Arab majority in a Jewish state if refugees continue to stay there.
Due to this constant reference to the past narrative, it has been difficult for mediators
to identify a Zone of Potential Agreement (ZOPA).[14] Similarly, the issue of
settlement has raised further concerns in terms of political stability and security of the
two nations and the identity-based conflict.
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The main reason for this is the impasse caused due to the emotional weightage being
given to past records by both the parties and the reliance put on their political past so
as to attain present gain. In the same manner, all negotiations related to sovereignty
over holy sites have been jeopardized by the incompatible historic claim.[15]
Thus, there exists a profound existential crisis between Israel and Palestine with each
side having its own narrative that shows the ‘us-them’ dichotomy. For Israel, the
creation of a separate Jewish state has been historic as it marked the return of Jews to
their ancestral homeland after centuries of exile and persecution culminating in the
Holocaust. On the other hand, the Palestinian narrative highlights dispossession and
displacement. In fact, the decades of deadlock in mediations has furthered these
stereotyped and homogenized narratives of the ‘us-them’ dichotomy. Even from a
psychological perspective, reliance on the past is not surprising, for when past
injustices are not addressed it is bound to carry on for generations.[16]
Conclusion
It becomes imperative for the US as one of the mediators to look at the dispute from a
maximalist perspective and use these narratives so as to form a link that favours not
only individuals within each group but also allows abridgement of the gap between the
two. This would entail that the parties have trust in the mediation process, especially
Palestine. Moreover, so long as the US favours Israel due to their historical relationship,
there cannot be any positive development in the peace process. Finally, for both the
parties, the idea should not be to do away with the ‘us-them’ dichotomy or to forget the
past completely, but to look at the points of intersection between these varied
narratives and consider the past in a way to look forward to an amicable solution.
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EFFECT OF COMMENCEMENT OF
INSOLVENCY ON ARBITRAL PROCEEDINGS
Insolvency law has the propensity to interfere with
arbitration. This propensity emanates from the
fundamental principle behind insolvency laws which
includes inter alia, the equality of creditors and the
centralization of claims. During the pendency of a
Corporate Insolvency Resolution Process, there is a high
degree of state control and mandatory and procedural
law provisions which come into play and affect the assets
of the party and the rights of the creditors and the
SRISHTI PANDEY trustee of the insolvent estate. The policy objective of
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insolvency law often interferes with other laws.
Arbitration law on the other hand is based on the principle of ‘party autonomy’ and
‘privity of contract’. The validity of an arbitration agreement, capacity of the parties
and arbitral proceedings are among aspects that get affected if one of the parties
becomes insolvent. This effect of insolvency on arbitration is subjected to diverse
treatment across jurisdictions. Typically, insolvency law provides exclusive
jurisdiction of state courts and the mandatory stay or even preclusion of all other
proceedings, which will certainly conflict with arbitration proceedings.
A perusal of the economic policy of states and the judicial interpretation shows that
in certain situations the arbitral proceedings get suspended and the arbitration
agreement becomes invalid. For instance until recently the Polish and Latvian law
followed this practice. The new Law of Restructuring in Poland has rendered the
earlier provision under the Polish Bankruptcy Code, which disallowed the
continuation of arbitral proceeding, ineffective. In MBNA America Bank v. Hill, the
US Court of Appeals held that it is only when the Arbitration Agreement
“necessarily jeopardises” the objective of the Bankruptcy Code that the agreement
can be held as invalid.[1]
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However, in certain other situations, insolvency does not suspend the arbitral
proceeding and/or render the arbitration agreement invalid. This is observed in the
German, French and English jurisdictions.
The Indian Position
If after the commencement of an arbitration (where the governing law is Indian
law), insolvency proceedings have been initiated against one of the parties in India,
then the intersection of the Arbitration and Conciliation Act, 1996 and the
Insolvency and the Bankruptcy Code, 2016 is to be examined to resolve the question
of continuation of such an arbitral proceeding.
Section 14 of the Insolvency and Bankruptcy Code, 2016 imposes a moratorium and
does not allow the initiation or continuation of legal proceedings against the
corporate debtor.
Section 14: (1) Subject to provisions of sub-sections (2) and (3), on the insolvency
commencement date, the Adjudicating Authority shall by order declare moratorium for
prohibiting all of the following, namely:—
(a) the institution of suits or continuation of pending suits or proceedings against the
corporate debtor including execution of any judgment, decree or order in any court of
law, tribunal, arbitration panel or other authority…
The subject of inquiry is whether arbitral proceedings come under the ambit of the
definition of legal proceeding under this provision. If yes, then ideally it would mean
that arbitral proceedings shall be discontinued by virtue of the moratorium and vice
versa.
The National Company Law Appellate Tribunal (‘NCLAT’) in Jharkhand Bijli Vitran
Nigam Ltd. v. I.V.R.C.L. Limited & Anr.[2], as also the judgment of a Single Judge of
the High Court of Delhi in Power Grid Corporation of India v. Jyoti Structures Ltd.[3]
gave parallel opinions in this regard. The courts opined that unless and until the
proceeding has the effect of endangering, diminishing, dissipating or adversely
impacting the assets of the corporate debtor, it is not to be prohibited under section
14(1)(a) of the code. Therefore, the assets of the debtor need to be preserved.

| 34

But in instances wherein such a proceeding shall place a burden on the assets of the
corporate debtor, the object of the Code shall stand defeated and the courts have
instructed to avoid following a blinkered approach and as a corollary arbitral
proceeding should ideally come within the ambit of Section 14(1) (a). The
interpretation of the law has been done in the favor of the corporate debtor. This is
favorable and integral to the recovery of funds. It is to be noted that such a
proceeding does not include an enforcement action; rather it possesses the qualities
of an assessment.
The European Union and English Law
The Insolvency Regulation[4] is the governing law with respect to the status of
pending lawsuits in the European Union in the event of insolvency. Article 15 of the
Regulation states that: “the effects of insolvency proceedings on a lawsuit pending …
shall be governed solely by the law of the Member State in which that lawsuit is
pending.” The regulation allows the pending lawsuits regarding the assets of the
debtor and affiliated rights to be subject to the laws of the jurisdiction under which
such a lawsuit is pending (lex fori processus). If such a jurisdiction allows for
continuation of the arbitral proceedings then they shall continue and vice versa. In
resolving the Elektrim saga,[5] the Swiss Supreme Court held that such lawsuits
include arbitral proceedings and shall be subject to the law of the state where such a
proceeding is pending. Such a view is contrary to the view taken by the Indian courts
which do not treat arbitral proceedings as legal proceedings. Also, the English law
allows the continuation of the arbitral proceeding in the event insolvency
proceedings are started against one of the parties to the dispute..
Conclusion
Legal proceedings under the Insolvency and Bankruptcy Code, 2016 should include
arbitral proceedings under its ambit and a moratorium should consequently be
applied to the same. If the drafters of the Code had intended to exclude arbitration
proceedings when referring to “proceedings” they would have done so expressly.
Arbitration must not be considered as the poor relation for the purpose of which
saving provisions are to be drafted. The courts should also treat arbitral proceedings
on the same pedestal. This would assist in fixing a few loopholes in relation to the
application of the Arbitration and Conciliation Act, 1996. Parties to arbitration shy
away from using Indian law as the applicable law for resolution of any anticipated
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conflict due to the presence of such vagueness. The approach of the Indian courts
which is based on the financial position of the debtor and his asset recovery shall
make the resolution of a dispute with regard to jurisdiction of Indian laws even more
complex if placed in a cross-border context because such an approach vests on
convenience of application of law. When a provision explicitly allows for an
inclusion or exclusion the same must be followed. The growing number of nonperforming assets in the economy reflects a flawed judicial interpretation.

ENDNOTES:
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BINDING NATURE OF ARBITRAL AGREEMENT AND
AWARD ON NON SIGNATORY PARTY
Introduction
Arbitration derives its sanctity from the consent of the
parties.[1] In the words of the Supreme Court of
Texas[2] “consent is the first principle of Arbitration”.
[3] International and national laws emphasise the need
of consent as a pre-condition to arbitration.[4]
Commercial transactions in today’s world are often
multi-layered and hugely complicated and spread across
various jurisdictions. This results in the involvement of
a number of intermediary parties in the transaction.
Often times such intermediary parties do not have an
arbitration clause or a separate arbitration agreement.
Commercial Completion of such transactions does not
come without its fair share of challenges and disputes.
Such disputes are often brought before dispute
resolution forums, which are then endowed with the
task of balancing the interests of the stakeholders.
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During such dispute resolution, intermediaries which were non signatories to the
original agreement get involved as well, which brings forth the question of the binding
nature of the arbitration clause or agreement on the intermediaries.
In the recent years, India has witnessed a tremendous growth in arbitration as a means
of dispute resolution for a number of reasons. Owing to the Indian Judiciary’s proarbitration stance, this growth is consistently nurtured.[5] In disputes that arise out
of multilevel and multi jurisdictional transactions, the binding nature of arbitration
agreement to non-signatory party often comes into question. With this backdrop this
article looks forward to analyse the applicability and binding nature of Arbitration
Agreement to non-signatories.
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An International Perspective
This stance is pioneered by the Tribunal in Dow Chemical’s v. Isover Saint Gobain.[6]
This case lead to the origin of the Group of Companies Doctrine. The cardinal
principle of the Group of Companies doctrine is that there must not only be existence
of a group of Companies but such companies of the group must be involved in
negotiation, termination and performance of Contract.
The Tribunal while upholding the jurisdiction of the Dow chemicals and its
subsidiaries (Dow Chemicals along with its subsidiaries had initiated arbitration
against Isover) laid down that mere ties between companies did not result in
application of the arbitration agreement on the non-signatory parties. The nonsignatory parties could only become bound by the arbitration agreement if it could be
shown that they played an essential role in conclusion, performance and termination
of contract.[7] Thus, a third party who is not a signatory to the contract can be made
a part of the arbitration proceedings if the Common Intention of the signing parties
and the non-signing parties can be interpreted. Common intention here refers to the
intention of the non-signatory parties of individually participating, concluding and
terminating the respective contract[8] which has been signed by the signatory parties.
Indian Judiciary's Stand On The Issue
The Arbitration and the Conciliation Act, 1996 (hereinafter referred to as Act) saw
some major changes which was brought about by the Arbitration and Conciliation
(Amendment) Act 2015. Section 2(1)(h) of the Act defined party to mean Parties to
Arbitration Agreement. Section 7 of the Act describes what a valid arbitration
agreement is and sub clause 1 to Section 7 clearly lays down that an arbitration
agreement is an agreement to submit to arbitration by the Parties in case of any or all
disputes which arises from a legally enforceable relationship between the parties.
Prior to the Amendment Act of 2015 the Supreme Court gave two judgments in this
regards.
The Supreme Court in Sukanya Holdings Pvt Ltd. v. Jayesh H Pandya[9] held that the
cause of action leading upto arbitration cannot be bifurcated and an arbitration
agreement would only bind those who had agreed to the arbitration agreement.
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It further noted that party autonomy is supreme and didn’t take into account the
intent of the party whatsoever. Ten years later, the Supreme Court in Chloro Controls
India Pvt Ltd. V. Severn Trent Water Purification Inc & Ors,[10] sets a landmark
precedent. The judgment in this case not only dilutes the party autonomy to a huge
extent but also gives the conclusion that non signatory party alongside signatory
parties can be brought under arbitration proceeding. Even though the judgment
essentially dealt with the question of binding of arbitration agreement on nonsignatory party, the Sukanya Holdings judgment was passed in case of domestic
arbitration while the Chloro Controls judgment was passed in relation to foreign
arbitral awards. It is important to note that till date the case of Sukanya Holdings has
not been overruled.
In 2015 the Arbitration and Conciliation (Amending) Act, 2015 was passed. The
Amending Act, 2015 amended section 8 of the parent act, 1996 to replace ‘Party’ and
include a party to arbitration or any party claiming through or under them instead.
Post amendment, the Supreme Court considered the issue of inclusion non signatory
parties to arbitration agreement in the case of Ameet Lalchand Shah v. Rishab Enterprise.
[11] The Supreme Court considered its previous judgment in Chloro Controls and
held that prior to the 2015 amendment Section 8 did not allow the integration of
parties under arbitration if it had not been specifically agreed upon by them.
However, in the aftermath of the pertinent 2015 amendment to Section 8, owing to
the common objective of the three agreements, the non-signatory parties were bound
by such agreement.
AmeetLalchand was followed by Cheran Properties v. Kasturi and Sons Ltd. and Ors [12].
Though adjudged on similar lines, Cheran Properties case went a step further and
concluded that arbitral award may become binding on non-signatory parties if the
mutual intention of the parties to bind both signatory and non-signatory parties could
be established. It was further observed in this case that Section 35 made an arbitral
award enforceable against party or persons claiming under such parties. The latest
case which has been decided in this context is that of MTNL v. Canara Bank.[13] The
Supreme Court in this case clearly invoked the Group of Companies Doctrine and
also laid down the circumstances in which the group of Doctrine can be invoked by
the Courts to bind a non-signatory party. This judgment to some extent fills up the
gap left by the Cheran Property case.
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Analysis Of The Current Position
The Doctrine of Group of Companies had been invoked in both the previous cases of
Cheran Properties and Chloro Controls. Cheran properties went a step further and
brought into picture the mutual intention of the parties to bind both signatory and
non-signatory parties for an arbitration agreement to be binding on them. However,
no comprehensive criteria of what could be construed as mutual intention of the
parties to bind were laid down. The most recent case of MTNL has comprehensively
listed the few circumstances in which doctrine of Group of Companies can be invoked
by the courts to establish whether non-signatory party is to be bound an arbitration
agreement. This has filed the gap that had been left open by the Cheran Properties
case. However, the whole hearted acceptance of the Group of Companies doctrine in
the AmeetLalchand and MTNL has been a major departure from the position that
such doctrine holds in the other common law jurisdictions like Singapore, United
Kingdom etc.[14] The circumstances laid down in the case like engagement by the
non-signatoryparty in negotiation, performance or termination of contract, express
intention of being bound by the contract, direct involvmenmt with signatory parties
in composite transactions etc, appear to be quite exhaustive without much scope for
misinterpretation. It is however pertinent to note that while a non-signatory party
may become bound by an Arbitration agreement due to the group of Companies
doctrine, there exists no separate arbitration agreement as mandated by Section 7 of
the Act. This implies that a judicial decision can override a statutory provision which
has neither been replaced nor repealed.
Conclusion
The position of the non-signatory party to be bound by an arbitration agreement
appears to have become clear through a series on judgments in this regard. Though the
judgment in the Sukanya Holdings case has technically not been overruled which was
the first judgment in this regard, however its influence has been significantly
weakened by the subsequent judgments. Binding a non-signatory party to an
arbitration agreement not only makes it difficult for such parties to escape their
liability but also makes sure that such non signatory parties do not suffer loss due to
the non-existence of arbitration agreement. However, the courts and tribunals while
adjudicating such multi-layer dispute claims involving high stakes must proceed
cautiously with a detailed and adequate examination of the facts and adjudge each
case on their own merit without applying any straight jacket method.
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Trusts have evolved drastically, being put to manifold
uses ranging from charity to estate planning.
However, they are commonly used as commercial
vehicles in the form of private investment mechanisms. As with any other field, disputes of a wideranging nature have, and continue to develop with
regard to trusts. Allowing for the possibility of such
dispute, the Indian Trust Act, 1882, pro-vides the
opportunity for all parties involved in the trust to
resort to civil courts. However, the Act in no way
provides exclusive jurisdiction solely to public fora,
i.e., Courts, paving the way for the arbitration of
trust disputes in India.

The development of arbitration of trust disputes however, came to a grinding halt
with the holding of the Apex Court in Shri Vimal Kishor Shah & Ors. v. Mr. Jayesh
Dinesh Shah & Ors. [1] (“Vimal Shah”) that cases arising out of a Trust Deed and the
Indian Trust Act can no longer be n decided by arbitrator(s) despite the existence of
an arbitration agreement between the parties. This decision, which was based on the
Court’s understanding of arbitrability as laid down in Booz Allen and Hamilton Inc. v.
SBI Home Finance Ltd. [2] (“Booz Allen”), rendered all trust disputes in India to be
inarbitrable.
Arbitrability in India
Not all matters are capable of being referred to arbitration with certain matters
reserved for the court alone. If a tribunal purports to deal with such matters, the
resulting award will be unenforceable. The Arbitration Act, allowing for this
principle, empowers the court to set aside an award if the court finds that, “the subjectmatter of the dispute is not capable of settlement by arbitration under the law for the time
being in force.”
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The substance of jurisprudence pertaining to arbitrability in India has developed by
way of judicial interpretations, the most significant of which is the Booz Allen. The
Supreme Court elaborated the law pertaining to disputes which could be subjected
and, resolved by way of a private forum i.e., an arbitral tribunal. Having enumerated a
list of non-arbitrable disputes, including disputes arising out of criminal offences,
matrimonial and tenancy disputes, the Court went on to lay down two tests to
determine categories of disputes which would be inarbitrable.
The first test seeks to differentiate between rights in rem and rights in personam and
the consequent impact on the arbitrability of disputes arising out of the respective
rights. Those rights exercisable against the world at large are classified as rights in rem
and in all such disputes, Courts shall refuse to refer parties to arbitration, regardless
of the existence of an arbitration agreement between the parties. For example, any and
all disputes which hinge on the validity of intellectual property rights fall outside the
ambit of subject matters considered to be arbitrable in India. Rights in personam, on
the other hand, are rights that are traditionally inter partes and as a consequence, all
actions in personam are ones done or directed against or with reference to a specific
person. Judgements in personam, therefore, pertain not to the status or condition of
property, but rather are judgements as against a person. As a general rule, Indian
courts have held disputes arising out of such rights to be arbitrable.
The second test laid out in Booz Allen lays emphasis on the nature of the statute
under which the disputes arise. Disputes arising out of a special statute which are
reserved for exclusive jurisdiction of special courts, such as matters reserved for small
causes courts, are considered to be inarbitrable in India. In essence, all categories of
disputes which, either expressly or impliedly, are required to be adjudicated upon by a
specialized body under a statute are not amenable to arbitration.
Expanding on this test, courts have found that disputes arising out of a number of
statutes impliedly exclude arbitration such as lease deed disputes.[3] More recently,
the Supreme Court expanded on the list of non-arbitrable disputes in Vimal Shah by
rendering “cases arising out of a Trust Deed and the Trust Act” to be inarbitrable. While
deciding a dispute between beneficiaries to a trust deed, the court expounded a
twofold rationale behind holding trust disputes to be inarbitrable despite an express
clause referring all disputes to arbitration.
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Firstly, the Court, drawing an analogy with a Will, found that the beneficiaries /
legatees (as the case may be) were not parties to the Trust Deed / Will as they were
not required to sign the agreement. As a necessary consequence therefore, the Trust
Deed could not be construed to be an “arbitration agreement” within the meaning of
Section 7 of the Arbitration Act.
Secondly, the Supreme Court held that the Indian Trust Act, in and of itself,
constituted a ‘complete code’ which, by way of its provisions, dealt with each subject
in a comprehensive manner, ranging from the formation of a trust to its management
as well as legal remedies available for the settlement of disputes under the Act. While
recognizing that the Act did not provide for an ‘express bar’ to the application of
other Acts to resolve disputes under the Indian Trust Act, the Court found there to
be an implied exclusion of arbitration as a mechanism of dispute resolution.
By way of its decision in Vimal Shah, the Supreme Court brought an end to
arbitrations premised upon a trust deed, even those containing a valid arbitration
clause, and imposed a blanket ban on the arbitrability of disputes arising from the
Trust Act.
Analysis
The Court’s decision, however, suffers from a number of infirmities which do not sit
well with India’s evolving pro-arbitration stance, meriting a review of the judgement.
The Court’s primary rationale centres around the fact that a trust deed remains
unsigned by the beneficiaries to the deed, and consequently, does not constitute an
arbitration agreement. While on bare understanding, this appears to be the correct
interpretation of the law, the Court chose to ignore the Doctrine of Direct Benefits,
utilised across jurisdictions to join non-signatory parties to an arbitration when such
non-signatories have directly benefited from or under the agreement containing the
arbitration clause.[4] This was also the view adopted by the Bombay High Court prior
to the decision in Vimal Shah.[5]
The doctrine prevents non-signatory parties from simultaneously partaking in the
benefits of the agreement, while avoiding their obligations to arbitrate under the same
agreement.
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In a direct parallel, Vimal Shah involved trustees who sought to avoid arbitration as
envisaged under the trust deed while concurrently claiming benefits under the deed.
As a consequence, the Court ought to have extended the application of the arbitration
agreement to the non-signatory, as it has done in a number of cases
previously.
Even if we were to analyse the analogy extended by the Court, equating a Will with a
Trust Deed, the Court’s position runs afoul of the decision in Raghu Nandan Sharma v.
Vijay Kumar and Ors.,[6] held that an arbitration clause contained in a will is binding
upon the sons, regardless of whether the children are signatories to the will or not,
and consequently constitutes a valid arbitration agreement under Section 7 of the
Arbitration & Conciliation Act, 1996.[7]
Lastly, but perhaps most tellingly, the Court propounded its decision heavily relying
on the factual scenario in Vimal Shah, where a trust was established for the benefit of
children below the contracting age, without establishing their consent to arbitrate
and consequently rendering the arbitration agreement non est. However, the decision
erroneously arrived at a conclusion rendering disputes arising from all forms of trusts
inarbitrable, regardless of whether the key element of underage non-signatory
beneficiaries was replicated in the dispute or not.
In essence, despite basing its decision on vital characteristics of the Trust Deed, the
decision in Vimal Shah has the effect of rendering disputes arising out of commercial
trusts to be inarbitrable despite the commercial trust deed having no commonalities
with the trust deed in Vimal Shah.
The International Outlook
While India’s status quo vis-a-vis arbitration of trust disputes remains rooted in the
Dark Ages, the world has moved on. Most recently, the International Chamber of
Commerce in 2018 issued a revised version of its arbitration clause, making it
applicable to all parties to the clause, as well as non-signatory beneficiaries which
derive any benefit under it. Arizona, Jersey and a number of other jurisdictions have
followed suit, including the Bahamas, Liechtenstein, and potentially, New Zealand,
having drafted and implemented tailored legislation for the resolution of trust
disputes.
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The lack of clarity augurs a bumpy road ahead for the arbitration of trust disputes
however, a positive first step justifying India’s pro-arbitration stance would be to
acknowledge the judgement in Vimal Shah to be erroneous and subsequently bringing
about legislative change along the lines of the clause proposed by the International
Chamber of Commerce.
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